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An applicant for naturalization then is a suitor, who by his petition institutes 
a proceeding in a court of justice for the judicial determination of an asserted 
right. Every such petition must, of course, allege the existence of all facts and 
the fulfillment of all conditions upon the existence and fulfillment of which the 
statutes which confer the right asserted have made it dependent. 

The petition in the case under consideration showed on its face that 
two years had not elapsed between the declaration of intention and the 
making or filing of the petition. 

It is true there is at first sight an apparent inconsistency between the 
requirement in the first subdivision of section 4, that the declaration of 
intention must be made " two years at least prior to his admission," and 
the requirement of the second subdivision, that the petition for citizenship 
be made and filed " not less than two years * * * after he has made 
such declaration of intention ; " but there is no necessary inconsistency, 
and by the construction I have adopted effect can be given both provisions, 
while the construction sought by respondent would not give effect to the 
express provision of the second subdivision. 

Is the provision in question mandatory? Section 4 declares that the 
alien may be admitted to citizenship in the manner provided by the act, 
" and not otherwise ; " and section 15 makes express provision for can- 
celing certificates of citizenship when illegally procured. The respondent 
does not lose his right of citizenship by making application too early, but 
is permitted to make new petition therefor, and without a new declaration 
of intention. I am constrained to hold that the explicit language of the 
statute, forbidding the filing of petition in less than two years after the 
making of declaration of intention, is mandatory. Being mandatory, 
the failure to comply with it is jurisdictional. It follows that the 
proceedings which resulted in the certificates of citizenship were without 
jurisdiction, and the certificates must be canceled. 

An order for cancellation will accordingly be made. 

JANGTSZE INSURANCE ASSOCIATION V. INDEMNITY MUTUAL 
MARINE ASSURANCE COMPANY 

Law Reports, King's Bench Division, (1908), 1:910 

Trial of action before Bighorn, J., without a jury. 

The action was on a policy of reinsurance dated December 13, 1904, 
and underwritten by the defendants. The terms of the policy and the 
facts of the case, as stated by the judge in his judgment, were as follows: 



484 THE AMERICAN JOURNAL OE INTERNATIONAL LAW 

The plaintiffs underwrote a policy for £18,000 on the steamer Nigretia 
at and from Shanghai to Vladivostock, while there for not exceeding 
twelve days whilst discharging the cargo, and thence to one port in China 
in ballast. The policy contained a warranty "not to carry cargo other 
than kerosene oil," and the insurance was to cover " the risk of capture." 
The policy was made in Shanghai. The plaintiffs were anxious to 
reinsure part of the risk, and accordingly on October 28, 1904, they 
telegraphed from -Shanghai to their London office to "reinsure £15,000, 
including war risk, warranted no contraband of war." The London office 
succeeded in getting a slip initialled by different underwriters, including 
the defendant company; but as there was an uncertainty as to the 
meaning of the warranty "no contraband of war," which affected the 
question of premiums, the London office telegraphed to the Shanghai 
office on October 29 as follows : " S. S. Nigretia. — Eeinsurance has been 
effected as required. There is some doubt as to the meaning of 'war- 
ranted no contraband of war.' It is understood that cargo oil kerosene 
only you guaranteeing not contraband. It is of utmost importance or 
otherwise thirty guineas per cent." The meaning of this telegram was 
that the underwriters were uncertain whether the Japanese courts might 
not regard kerosene as contraband, and they required the plaintiff com- 
pany to guarantee that it was not contraband, intimating that in the 
absence of such a guarantee the premium would be thirty guineas per 
cent. This telegram was answered by the Shanghai office on October 31 
as follows : " S. S. Nigretia. — Cargo oil kerosene only. We will guar- 
antee that consul for Japan has to-day written British consul that kerosene 
not regarded contraband by Japanese Government if shipped anywhere. 
Cannot give further guarantee. Steamer clears Vladivostock. Are you 
satisfied ? " This telegram was shown by the London office to the 
different underwriters, and was accepted as satisfactory. The slip, which 
up to this point had contained in this connection only the words " war- 
ranted no contraband," was then amended by adding to those words 
the further words, " On basis as per cable dated Oct. 31/04," and the 
signatories to the slip initialled the telegram so as to identify it. The 
defendant company underwrote £2,000. The premium was agreed at 
fifteen guineas per cent. Subsequently, namely, on December 13, 1904, 
the defendants issued their formal policy, on which the present action is 
brought. The policy, following the terms of the slip, contains the fol- 
lowing provision : " Warranted no contraband of war on basie of cable 
dated 31 October 1904 copy of which attached hereto;" and pinned to 
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the policy is a typed copy of the telegram. The policy further provides 
as follows : " Being a reinsurance of the Yangtsze Insurance Association 
Limited, subject to the same clauses and conditions as in the original 
policy, and to pay as may be paid thereon (but warranted free from 
particular average) and all clauses as in the original policy including war 
risk." 

At this time a state of war existed between Eussia and Japan, and on 
December 19, 1904, while on the insured voyage to Vladivostoek, the 
Nigretia was captured by a Japanese cruiser and taken to the port of 
Sasebo, in Japan, where she was condemned by the Japanese prize court. 
The circumstances under which she was condemned appear from the 
judgment of the prize court. This judgment finds that on December 16, 
1904, two Eussian naval officers, who had assumed German names, were 
received on board the Nigretia at Shanghai as passengers to Vladivostoek. 
There was no proof that the captain or owners of the vessel knew that 
these two persons were Eussian officers; but, on the other hand, the court 
found that there was no proof that they were ignorant of the fact, and 
the court held that the ship "must be confiscated as the vessel was actually 
engaged in transporting contraband persons." The plaintiffs paid or 
compounded on the original policy as for a total loss, and then brought 
this action on the reinsurance policy to be indemnified by the defendants. 

Bigham, J. This is an action brought on a policy of marine insurance 
effected by the plaintiffs with the defendants, which contained a warranty 
" no contraband of war." The only question to be determined is whether 
the defendants have proved a breach of the warranty so as to relieve them 
from liability. 

[The learned judge then stated the facts as above set out, and proceeded 
as follows :] 

The defendants say they are not liable, because there has been a breach 
of warranty " no contraband of war on basis of cable dated 31 October, 
1904;" and the question resolves itself into this: Are contraband per- 
sons contraband of war within the meaning of the warranty ? I am of 
opinion that they are not. " Contraband of war " is an expression which 
in ordinary language is used to describe certain classes of material, and 
does not cover human beings. Many text-writers on international law 
have no doubt used the expression " contraband persons," but I think I 
am right in saying that such words are not to be found in any English 
case, and certainly not in such connection as to show that they describe a 
class of contraband of war. The most recent text-writers treat persons 
as outside any accepted definition of contraband. The transport of 
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" contraband persons " may no doubt in some cases involve the same 
consequences to the ship as the carriage of contraband, but so may other 
acts on the part of the ship, as, for instance, transmitting information to 
the enemy. It would in my opinion be wrong to say that, because the 
same results may follow in the one case as in the other, therefore the two 
cases are identical and may be covered by one definition. The Japanese 
court carefully avoided describing these officers as contraband of war, and 
used the somewhat novel, but for their purpose sufficient, expression 
" contraband persons." The view which I take of this matter is well 
expressed in the fifth edition of the late Mr. Hall's Treatise on Inter- 
national Law at p. 673, where he says : 

With the transport of contraband merchandise is usually classed analogically 
that of despatches bearing on the conduct of the war, and of persona in the 
service of a belligerent. It is however more correct and not less convenient to 
place adventures of this kind under a distinct head, the analogy which they 
possess to the carriage of articles contraband of war being always remote. They 
differ from it in some eases by involving an intimacy of connexion with the 
belligerent which cannot be inferred from the mere transport of contraband of 
war, and in others by implying a purely accidental and almost involuntary 
association with him. They are invariably something distinctly more or some- 
thing distinctly less than the transport of contraband amounts to. When they 
are of the former character they may be undertaken for profit alone, but they 
are not in the way of mere trade. The neutral individual is not only taking 
his goods for sale to the best market, irrespectively of the effect which their 
sale to a particular customer may have on the issue of the war, but he makes 
a specific bargain to carry despatches or persons in the service of the belligerent 
for belligerent purposes; he thus personally enters the service of the belligerent, 
he contracts as a servant to perform acts intended to affect the issue of the war, 
and he makes himself in effect the enemy of the other belligerent. In doing so 
he does not compromise the neutrality of his own sovereign, because the non- 
. neutral acts are either as a matter of fact done beyond the territorial juris- 
diction of the latter, or if initiated within it, as sometimes is the case in carry- 
ing despatches, they are of too secret a nature to be, as a general rule, known 
or prevented. Hence the belligerent is allowed to protect himself by means 
analogous to those which he uses in the suppression of contraband trade. He 
stops the trade by force, and inflicts a penalty on the neutral individual. The 
real analogy between carriage of contraband and acts of the kind in question 
lies not in the nature of the acts, but in the nature of the remedy applicable in 
respect of them. When the acts done are of the second kind, the belligerent 
has no right to look upon them as being otherwise than innocent in intention. 
* * * When * * * a neutral in the way of his ordinary business holds him- 
self out as a common carrier, willing to transport everybody who may come to 
him for a certain sum of money from one specified place to another, he cannot 
be supposed to identify himself specially with belligerent persons in the service 
of the state who take passage with him. 
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A little further on, at p. 682, when examining the terms of the des- 
patches which passed between Great Britain and the United States of 
America in connection with the Trent case, Mr. Hall points out that, 
whereas Admiralty Courts have power to try claims to contraband goods, 
they have no power to try claims concerning contraband persons ; and he 



To say that Admiralty Courts have no means of rendering a judgment in 
favour of or against persons alleged to be contraband, or of determining what 
• disposition is to be made of them, is to say that persons have not been treated 
as contraband. If they are contraband the courts must have power to deal 

with them. 

I agree that my interpretation makes it difficult to say to what the 
warranty would apply, having regard to the fact that the policy already 
contained a warranty that the cargo should consist of kerosene only ; but 
this difficulty ought not, in my opinion, to induce me to depart from 
what I am satisfied is the plain meaning of the words, and the sense in 
which they are always understood among underwriters and merchants. 

Judgment for the plaintiffs. 

E£ PARTE FUDERA 

(162 Federal Reporter, 591) 

June 2k, 1908 

Ward, Circuit Judge. This is a petition of Vincenzo Pudera, in the 
custody of the United States marshal for the Southern District of New 
York, under the application of the Italian Ambassador for the extra- 
dition of one Girolamo Asaro on the charge of murder, to be discharged 
under a writ of habeas corpus. The papers sent forward by the Italian 
government show that on October 4, 1896, Giuseppe Costa of Castel- 
lammare del Golfo was murdered. July 12, 1898, a warrant of arrest 
was issued in Italy for the apprehension of Girolamo Asaro, "charged 
with participating in intentional premeditated homicide in that with 
the intent of killing and with premeditation he, together with others, 
directed one Bucellato Martino, since dead, to murderously shoot on the 
night of October 4, 1896, in Bada street (territory of Castellammare), 
one Giuseppe Costa, thereby killing him instantly." December 3, 1898, 
Girolamo Asaro was convicted in his absence in contumaciam of having 
contributed to the murder of Costa by directing one Buccellato Martino 
to commit the unlawful act, and sentenced to life imprisonment. 



